






















KILDARE COUNTY COUNCIL 
  

 
  

PLANNING & STRATEGIC DEVELOPMENT DEPARTMENT 

Section 5 referral & declaration on development & exempted development 
Planning & Development Act 2000 (as amended) 

Reference No. ED/1275 

Name Of Applicant(s):  Damien Malone Spindara Ltd  

Address Of Development:  Bert House Hotel, Athy, R14 WD68  

Development Description:  Change of use (no material alterations) of lower 

ground area of Bert House Hotel to bedrooms to 

accommodation people seeking international 

protection (IPS).  

Due date  24th September 2025  

  
Introduction   

This is a request for a DECLARATION under Section 5(1) of the Planning and 

Development Act 2000 (as amended) to establish whether under Section 5 of the Act 

the works the change of use of lower ground floor area of Bert House Hotel to 

bedrooms to accommodation people seeking international protection.  

  

Site Location  

The site is located in the rural townland of Bert Demesne, approximately 4.1km north 

of Athy town centre on lands associated with the historic Bert House, a protected 

structure (RPS No. B34-03). The surrounding lands are predominantly flat, with the 

dominant land use being agricultural consisting of arable and equine enterprises. 

  

  

  

  

Question 



Is the change of use of lower ground floor area of Bert House Hotel to bedrooms to 

accommodation [for] people seeking international protection development and is it 

exempted development? 

  
NB – A declaration has already been made on this question under ED1193. Nothing 
in the question being asked leads the Planning Authority to support a different 
conclusion in the declaration being made as the fact remains that the site is a protected 
structure and the applicant has not demonstrated that proposed works will not affect 
the integral character and fabric of that protected structure.  
  
  

Planning History  

ED1193 - The change of use to existing at lower ground floor (basement) level to 

accommodations (7 bedrooms, kitchen, living room and shower room) at Bert, House, 

Athy, Co. Kildare, a protected structure (RPS No. B34-03). IS development and IS 

NOT EXEMPTED development pursuant to Section (2, 3, 4, 5 and 57  of the Planning 

and Development Act as amended and Article 6, Article 9 of the Planning and 

Development Regulations as amended. 

  

Reg. Ref. 05/2226: Retention permission granted for the change of use from private 

residence known as Bert House to commercial use hotel comprising of 17 bedrooms, 

restaurant and leisure facility installation of new ensuite bathrooms to first and second 

floor bedrooms, construction of new gymnasium etc.  

  

Reg. Ref. 04/1998: Invalid application. Permission sought for the change of use from 

private residence known as Bert House to commercial use hotel comprising of 17 

bedrooms, restaurant and leisure facility installation of new ensuite bathrooms to first 

and second floor bedrooms, construction of new gymnasium etc. 

  

  
  
  
  
  
  

Relevant Legislative Background   

Planning and Development Act 2000 (as amended)  



Section 2(1)  

“structure” means any building, structure, excavation, or other thing constructed or 

made on, in or under land, or any part of a structure so defined, and –   

(a) where the context so admits, includes the land on, in or under which the structure 

is situate, and   

(b) in relation to a protected structure or proposed protected structure, includes –   

(i) the interior of the structure   

(ii) the land lying within the curtilage of the structure   

(iii) any other structures lying within that curtilage and their interiors, and   

(iv) all fixtures and features which form part of the interior or exterior of any structure 

or structures referred to in subparagraph (i) or (iii)  

  

“protected structure” means –   (a) a structure, or  (b) a specified part of a structure  

which is included in a record of protected structures, and, where that record so 

indicates, includes any specified feature which is within the attendant grounds of the 

structure and which would not otherwise be included in this definition   

  

“works” includes any act or operation of construction, excavation, demolition, 

extension, alteration, repair or renewal and, in relation to a protected structure or 

proposed protected structure, includes any act or operation involving the application 

or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces of 

the interior or exterior of a structure. 

  
Section 3(1)  

In this Act, ‘development’ means, except where the context otherwise requires, the 

carrying out of any works on, in, over or under land or the making of any material 

change in the use of any structures or other land.  

  
Section 4(1)   

The following shall be exempted development for the purposes of the Act-  

(h) development  consisting  of  the  carrying  out  of  works for  the  maintenance, 

improvement or other alteration of any structure, being works which affect only the 

interior of the structure or which do not materially affect the external appearance of the 



structure so  as  to  render  the  appearance  inconsistent  with  the character  of  the 

structure or of neighbouring structures;  

  

Section 57 (1)  

Works affecting character of protected structures or proposed protected structures.  

Notwithstanding section 4 (1) (a), (h), (i), (j), (k), or (l) and any regulations made under 

Section 4(2), the carrying out of works to a protected structure, or a proposed protected 

structure, shall be exempted development only if those works would not materially 

affect the character of—  

(a) the structure, or  

(b) any element of the structure which contributes to its special architectural, historical, 

archaeological, artistic, cultural, scientific, social or technical interest. 

  
Section 5(7) EIA Screening  

The proposed development is not specified in Part 2 of Schedule 5 of the Planning 

and Development Regulations 2001(as amended).  In any event, it is considered, 

having regard to nature, size and location, the proposed development would not be 

likely to have significant effects on the environment.  Therefore, EIA is not required.  

  

---------------------------------------------------------------------------------------------------------------- 
  
  
  
  
  
  
  
Planning and Development Regulations 2001 (as amended)  
  
Article 6(1)   

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 

2 shall be exempted development for the purposes of the Act, provided that such 

development complies with the conditions and limitations specified in column 2 of the 

said Part 1 opposite the mention of that class in the said column 1.  

  

Article 9 (1) (a) (i -xii)  

  



Restrictions on exemption. 9. (1)      Development to which article 6 relates shall not 

be exempted development for the purposes of the Act—  

  

(a)  if the carrying out of such development would—… (15 items listed) …(vii) is the 

most relevant item criterion here as it relates to protected structures) … 

  

“(vii) consist of or comprise the excavation, alteration or demolition (other than peat 

extraction) of places, caves, sites, features or other objects of archaeological, 

geological, historical, scientific or ecological interest, the preservation, conservation or 

protection of which is an objective of a development plan or local area plan for the 

area in which the development is proposed or, pending the variation of a development 

plan or local area plan, or the making of a new development plan or local area plan, in 

the draft variation of the development plan or the local area plan or the draft 

development plan or draft local area plan...” 

  

CLASS 20 (f) (Exemption) 

  

“Temporary use by or on behalf of the Minister for Children, Equality, Disability, 

Integration and Youth to accommodate or support persons seeking international 

protection of any structure or part of a structure used as a school, college, university, 

training centre, social centre, community centre, non-residential club, art gallery, 

museum, library, reading room, sports club or stadium, gymnasium, hotel, convention 

centre, conference centre, shop, office, Defence Forces barracks, light industrial 

building, airport operational building, wholesale warehouse or repository, local 

authority administrative office, play centre, medical and other health and social care 

accommodation, event and exhibition space or any structure or part of structure 

normally used for public worship or religious instruction.” 

  

Conditions 

  

1. The temporary use shall only be for the purposes of accommodating displaced 

persons or for the purposes of accommodating persons seeking international 

protection. 

  



2. Subject to paragraph 4 of this class, the use for the purposes of accommodating 

displaced persons shall be discontinued when the temporary protection introduced by 

the Council Implementing Decision (EU) 2022/382 of 4 March 2022¹ comes to an end 

in accordance with Article 6 of the Council Directive 2001/55/EC of 20 July 2001². 

  

3. The use for the purposes of accommodating persons seeking international 

protection shall be discontinued not later than 31 December 2028.  

  

4. ‘international protection’, for the purpose of this class, has the meaning given to it 

in section 2(1) of the International Protection Act 2015 (No. 66 of 2015). 

  

5. The relevant local authority must be notified of locations where change of use is 

taking place prior the commencement of development.  

  

6. ‘displaced persons’, for the purpose of this class, means persons to whom 

temporary protection applies in accordance with Article 2 of Council Implementing 

Decision (EU) 2022/382 of 4 March 2022.   

  

7. ‘international protection’, for the purpose of this class, has the meaning given to it 

in section 2(1) of the International Protection Act 2015 (No. 66 of 2015).   

   

8. ‘temporary protection’, for the purpose of this class, has the meaning given to it in 

Article 2 of Council Directive 2001/55/EC of 20 July 2001.  

  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 
Assessment   
  
Despite the applicant citing a different exemption Class of the Regulations, in this 

instance Class 20F whereas in the preceding application Class 14H had been referred 

to, it remains that essentially the same questions is being asked, and that nothing has 

changed as it is a protected structure. It is also noted that the applicant has not 

exhausted their appeal options with the An Comisiun Pleanala. 

  
The ‘change of use to existing at lower ground floor level to accommodation’ at Bert 

House is deemed to be development under Sections 2 and 3 of the Planning and 

Development Act, 2000, as amended.  

  
Where Section 2 defines a protected structure as follows –  
  
“Protected structure” means— 

(a) a structure, or 

(b) a specified part of a structure, 

which is included in a record of protected structures, and, where that record so 

indicates, includes any specified feature which is within the attendant grounds of the 

structure and which would not otherwise be included in this definition; 

  
and outlines that “‘works’ which is defined as –  
  



“works” includes any act or operation of construction, excavation, demolition, 

extension, alteration, repair or renewal and, in relation to a protected structure or 

proposed protected structure, includes any act or operation involving the application 

or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces of 

the interior or exterior of a structure. 

  
Furthermore, Section 3 states that “‘development’ means,  

  
“…(a) the carrying out of any works in, on, over or under land, or the making of any 

material change in the use of any land or structures situated on land...” 

  

As such, the question raised in this Section 5 declaration where the change of use of 

a lower ground floor to accommodation in a protected structure is deemed to be 

development. 

 

As to whether the proposal is exempted development… 

  

In this instance the proposal seeks to make changes (internal alterations) to a 

Protected Structure Bert House - B34-03 under Class 20 (F) which reads as follows… 

  

“Class 20F - Temporary use by or on behalf of the Minister for Children, Equality, 

Disability, Integration and Youth to accommodate or support displaced persons or 

persons seeking international protection of any structure or part of a structure used as 

a school, college,  university, training centre, social centre,  community centre, non-

residential club, art gallery, museum, library, reading room, sports club or stadium, 

gymnasium, hotel, convention centre, conference centre, shop, office, Defence Forces 

barracks, light industrial building, airport operational building, wholesale warehouse or 

repository, local authority administrative office, play centre,  medical and other health 

and social care  accommodation, event and exhibition space or any structure or part 

of structure normally used for public worship or religious instruction.” 

  

Whilst the proposed works are internal, there is no architectural conservation 

information which would outline that the proposed works would not undermine the 

character and thus the cultural heritage associated with the protected structure. 

Having regard to Section 57 (1) of Planning and Development Act 2000 (as amended) 



which states “Notwithstanding section 4 (1)(h), the carrying out of works to a protected 

structure, or a proposed protected structure, shall be exempted development only if 

those works would not materially affect the character of (b) “any element of the 

structure which contributes to its special architectural, historical, archaeological, 

artistic, cultural, scientific, social or technical interest.”.  

  

Furthermore, Article 9 (1)(a) of the Planning and Development Regulations 2001 (as 

amended) outlines restrictions on exemptions. Article 9 (1)(a)(vii) states  ‘(vii) consist 

of or comprise the excavation, alteration or demolition (other than peat extraction) of 

places, caves, sites, features or other objects of archaeological, geological, historical, 

scientific or ecological interest, the preservation, conservation or protection of 

which is an objective of a development plan or local area plan for the area in which 

the development is proposed or, pending the variation of a development plan or local 

area plan, or the making of a new development plan or local area plan, in the draft 

variation of the development plan or the local area plan or the draft development plan 

or draft local area plan...’.  

  

As the proposal seeks to make internal changes to a protected structure and it has not 

been outlined that that the changes would not materially change or affect the character 

of the of the structure, the development is deemed not exempt in accordance with the 

aforementioned. 

  

Conclusion  

  

Having regard to:   

  

Sections 2, 3, 4, 5 and 57 of the Planning and Development Act 2000 (as amended); 

Articles 6 and 9 of the Planning and Development Regulations 2001 (as amended); 

Class 20F of the Planning and Development Regulations 2001 (as amended) and,  

the information submitted with this declaration, nature, extent and purpose of the 

works;   

  

…it is considered that the proposed works constitutes development as defined in 

Section 3(1) of the Planning and Development Act 2000 (as amended) and is NOT 

exempted development as defined by the Planning and Development Act 2000 (as 



amended) and the Planning and Development Regulations 2001 (as amended).  

Recommendation It is recommended that the applicant be advised that the 

development as described in the application is development and is not exempted 

development.   

  
Recommendation  

It is recommended that the applicant be advised that the development as described in 

the application is development and is not exempted development.    

Signed: A/Planner 
22/10/2025 

 
 

 
Tracy McGibbon 
Senior Executive Planner 
11/11/2025 
 
 
 
 
Declaration of Development & Exempted Development under  
  

Section 5 of the Planning and Development Act 2000 (as amended)  

  

WHEREAS a question has arisen as to whether or not the change of use of the  lower 

ground floor area of Bert House Hotel to bedrooms to accommodation [for] people 

seeking international protection development and is it ED AS INDICATED on the plans 

and particulars received by the Planning Authority on 27/08/2025  

  

AND WHEREAS Damien Malone requested a declaration on the said question from 

Kildare County Council,  

  

AND WHEREAS Kildare County Council as the Planning Authority, in considering this 

application for a declaration under Section 5 of the Planning and Development Act 

2000 (as amended), had regard to;  

  



a. Planning and Development Act 2000 (as amended); and   

b. Planning and Development Regulations 2001 (as amended);  

  

AND WHEREAS Kildare County Council has concluded that the proposal comprises 

of development to which the provisions of the following applies:  

  

a. Sections 2, 3, 4, etc (relevant sections) of the Planning and Development Act 

2000 (as amended);  

b. The nature, extent and purpose of the works,  

  

NOW THEREFORE Kildare County Council, in exercise of the powers conferred on it 

by Section 5(2)(a) of the Planning and Development Act 2000 (as amended), hereby 

decides that -   

  

The change of use (no material alterations) of lower ground area of Bert House Hotel 

(a protected structure - RPS No. B34-03) to bedrooms to accommodation people 

seeking international protection (IPS) IS development and IS NOT EXEMPTED 

development pursuant to Sections 2, 3, 4, 5 and 57 of the Planning and 

Development Act as amended and Article 6, Article 9 of the Planning and 

Development Regulations as amended.  

  

Please note that any person issued with a declaration under Section 5 of the Planning 

and Development Act 2000 (as amended) may on payment to the Board of the 

prescribed fee, refer a declaration to An Bord Pleanála within 4 weeks of the issuing 

of the decision.  

  

Signed:    

 22/10/2025 

  

  
  
  
  
  
  
  



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 
  
  
  
Appendix 1: Appropriate Assessment Screening  
  
APPROPRIATE ASSESSMENT SCREENING REPORT   AND DETERMINATION  
  
(A)  Project Details  
  
Planning File Ref  ED1193  
Applicant name  Damien Malone  
Development Location  Bert House, Athy, Co. Kildare  
Site size  1.878ha  
Application 
accompanied by an EIS 
(Yes/NO)  

No  

Distance from Natura 
2000 site in km  

The site is located bounds to River Barrow and River 
Nore SAC (site code 002162) to the southwest.  

Description of the project/proposed development –   
Change of use (no material alterations) of lower ground area of Bert House Hotel to 
bedrooms to accommodation [for] people seeking international protection (IPS).  

  
(B)  Identification of Natura 2000 sites which may be impacted by the 
proposed development  
  Yes/No  

 If answer is yes, 
identify list name 
of Natura 2000 site 
likely to be 
impacted.  



1  Impacts on sites 
designated for freshwater 
habitats or species.  
  
Sites to consider:  River 
Barrow and Nore,  Rye 
Water/Carton Valley, 
Pollardstown Fen, 
Ballynafagh lake  

Is the development within 
a Special Area of 
Conservation whose 
qualifying interests 
include freshwater 
habitats and/or species, 
or in the catchment 
(upstream or 
downstream) of same?   

Yes  

2  Impacts on sites 
designated for wetland 
habitats - bogs, fens, 
marshes and heath.  
Sites to consider:  River 
Barrow and Nore, Rye 
Water/Carton Valley, 
Pollardstown Fen, Mouds 
Bog, Ballynafagh Bog, Red 
Bog, Ballynafagh Lake  

Is the development within 
a Special Area of 
Conservation whose 
qualifying interests 
include wetland habitats 
(bog, marsh, fen or 
heath), or within 1 km of 
same?  
  

No  

3  Impacts on designated 
terrestrial habitats.  
Sites to consider:  River 
Barrow and Nore, Rye 
Water/Carton Valley, 
Pollardstown Fen, 
Ballynafagh Lake  

Is the development within 
a Special Area of 
Conservation whose 
qualifying interests 
include woodlands, 
dunes or grasslands, or 
within 100m of same?  

No  

4  Impacts on birds in SPAs  
Sites to consider:   
Poulaphouca Resevoir  

Is the development within 
a Special Protection 
Area, or within 5 km of 
same?  

No  

Conclusion:               
If the answer to all of the above is No, significant impacts can be ruled out for habitats 
and bird species.   
No further assessment in relation to habitats or birds is required.  
If the answer is Yes refer to the relevant sections of C.  
  
If the answer is Yes refer to the relevant sections of C.  
  
(C)   Identification of Potential Impacts on Habitats and Birds.  
  
1  Impacts on designated rivers, streams, lakes and fresh 

water dependant habitats and species.  
  
Answer the following if the answer to question 1 in table 
B was YES  
  
Does the development involve any of the following:  

1.1  Works within the boundary of a Special Area of 
Conservation excluding small 
extensions/alterations to existing buildings.  

Yes  



  

1.2  Discharge to surface water or groundwater 
within 5km of SAC.  
  

No  

1.3  Abstraction from surface water or groundwater 
within 5km of SAC.  
  

No  

1.4  Removal of topsoil within 500m of 
watercourses  
  

No  

1.5  Infilling or raising of ground levels within 100m 
of watercourses  
  

No  

1.6  Construction of drainage ditches within 1km of 
SAC.   
  

No  

1.7  Installation of waste water treatment systems; 
percolation areas; septic tanks within 500 m of 
watercourses  
  

No  

1.8  Construction within a floodplain or within an 
area liable to flood   
  

No  

1.9  Crossing or culverting of rivers or streams 
within 5km of SAC  
  

No  

1.10  Storage of chemicals, hydrocarbons or organic 
wastes within 1km of a watercourse  
  

No  

1.11  Development of a large scale which involves 
the production of an EIS  
  

No  

1.12  Development of quarries/mines  
  

No  

1.13  Development of windfarms  
  

No  

1.14  Development of pumped hydro electric stations  
  
  

No  

1.15  Construction of roads or other infrastructure on 
peat habitats within 1km rivers, streams, lakes 
and fresh water dependant habitats   
  

No  

  
  
(D) SUMMARY OF IMPACTS  
Natura 2000 sites within impact 
zone  
 (from above)  
  
  
  

  
  
The site is located bounds to River Barrow 
and River Nore SAC (site code 002162) to 
the southwest.  



  
  
  
Qualifying features of Natura 2000 
site within impact zone  
 (Attach site synopsis)  
  
  
  
  
  
  

  
Estuaries [1130]  
  
Mudflats and sandflats not covered by 
seawater at low tide [1140]  
  
Reefs [1170]  
  
Salicornia and other annuals colonising 
mud and sand [1310]  
  
Atlantic salt meadows (Glauco-
Puccinellietalia maritimae) [1330]  
  
Mediterranean salt meadows (Juncetalia 
maritimi) [1410]  
  
Water courses of plain to montane levels 
with the Ranunculion fluitantis and 
Callitricho-Batrachion vegetation [3260]  
  
European dry heaths [4030]  
  
Hydrophilous tall herb fringe communities 
of plains and of the montane to alpine levels 
[6430]  
  
Petrifying springs with tufa formation 
(Cratoneurion) [7220]  
  
Old sessile oak woods with Ilex and 
Blechnum in the British Isles [91A0]  
  
Alluvial forests with Alnus glutinosa and 
Fraxinus excelsior (Alno-Padion, Alnion 
incanae, Salicion albae) [91E0]  
  
Vertigo moulinsiana (Desmoulin's Whorl 
Snail) [1016]  
  
Margaritifera margaritifera (Freshwater 
Pearl Mussel) [1029]  
  
Austropotamobius pallipes (White-clawed 
Crayfish) [1092]  
  
Petromyzon marinus (Sea Lamprey) [1095]  
  
Lampetra planeri (Brook Lamprey) [1096]  
  



Lampetra fluviatilis (River Lamprey) [1099]  
  
Alosa fallax fallax (Twaite Shad) [1103]  
  
Salmo salar (Salmon) [1106]  
  
Lutra lutra (Otter) [1355]  
  
Trichomanes speciosum (Killarney Fern) 
[1421]  
  
  
  
  
  
  

(E) ASSESSMENT OF LIKELY SIGNIFICANT EFFECTS (from tables above)  
  
Describe how the project or plan (alone or in combination) could affect the 
Natura 2000 site(s).  
  
  
  
  
Unlikely to effect the SAC as all works are internal.  
  
  
  
  
  
If there are potential impacts, explain whether you consider if these are likely 
to be significant.  
  
  
  
No foreseen potential impacts  
  
  
  
  

  
  
(G) SCREENING CONCLUSION STATEMENT   
Selected relevant category for project assessed by ticking box.  
1  AA is not required because the project is directly connected 

with/necessary to the conservation management of the site  
  

2  
  

No potential significant affects/AA is not required  X  

3  Significant effects are certain, likely or uncertain.   
Seek a Natura Impact Statement  
Reject proposal. (Reject if potentially damaging/inappropriate)  

  
  

Justify why it falls into relevant category above (based on information in 
above tables)  



Having regard to the nature and extent of the proposed development it is not 
considered there would be potential to negatively affect the ecological integrity or 
conservation objectives of European Sites.  
Name:  Damien McGrath  
Position:  A/Planner 
Date:  22/10/2025. 
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